
Catching the Court’s Eye: Exercises for Excellence 
 

A.  Tell a good tale: creating an effective statement of the case (statement of facts). 
 

Which is the more effective statement-of-the-case passage? Why? 
 

 

Example A (Appellants’ Brief)1 
 

 

Example B (Appellee’s Brief)2 
 

 

Appellee Most Worshipful Prince Hall Grand Lodge Free 

and Accepted Masons of Texas and Jurisdiction 

(Hereinafter “Grand Lodge”) is a duly incorporated 

nonprofit corporation operating a 501(c)(8) pursuant to 

the Texas Business Organization Code and under the 

Internal Revenue Service.  The non-profit Corporation is 

a fraternal organization that operates under the Lodge 

system for the exclusive benefit of it members.  Lodges 

under the supervision and authority of the Grand Lodge 

are created and operate under a Charter which establishes 

the right of the Lodge to exist and the authority of the 

Grand Lodge to supervise and make rules for the Lodges 

and members of the Lodges. The charter gives a 

subordinate Lodge the right to conduct Mason Work. The 

Constitution of the Grand Lodge outlines the rules and 

regulations governing the relationship between the Grand 

Lodge and its subordinate lodges.  
 

Appellee filed declaratory judgment in the trial court 

against the Appellants’ subordinate True Level Lodge 226 

and its previously presiding officers, president  

Grand Master Mason Gregory August, secretary Johnnie 

L. Jones, Master Mason Mack Prince Deshay and Master 

Mason Arthur C. Mays.  . . . 
 

Furthermore, Appellee Grand Lodge requested that the 

trial court issue a declaratory judgment that all property 

belonging to its subordinate True Level Lodge 226 

belonged to the Grand Lodge under the governing articles.  

[Specifying Appellee’s claims].  . . . 
 

The Appellee Grand Lodge claimed that in addition . . . 

all property belonging to True Level Lodge 226 reverted 

back to the Grand Lodge.   . . .   
  

Here, the Grand Lodge makes two contradictory 

arguments during the trial. [Appellee’s arguments listed.] 
 

Appellants maintain that its True Level Lodge 226 never 

entered into any “in trust” relationship with Appellee 

Grand Lodge and therefore the Appellee Grand Lodge 

had no right to the property it was seeking . . . . 

 

[Appellee] Grand Lodge is a non-profit, benevolent 

organization that traces its origins back to biblical times 

when people organized to help artisans build temples 

and other similar structures. Known as “masonry,” 

“freemasonry,” or “the Craft,” these organizations seek 

to regulate the practice of freemasonry throughout their 

jurisdiction, to advance their members’ moral and 

social interests, and to cultivate the exercise of charity. 

After spreading across Africa, Asia, and Europe, 

masonry migrated to this country with our forefathers 

who established the United States. 
 

Grand Lodge was formed as one of these organizations 

in Texas on August 20, 1875. That same year, Grand 

Lodge promulgated its governing document, which is 

known as the Constitution of the Most Worshipful 

Prince Hall Grand Lodge. . . . In 1906, Grand Lodge 

chartered True Level Lodge No. 226 as a subordinate 

lodge in Houston, Texas. This association continued 

without interruption until the dispute in this case arose. 
 

In April 2013, Grand Lodge asked all subordinate 

lodges to provide tax information in accordance with its 

authority under the constitution. All but True Level 

Lodge No. 226 complied. Appellant Gregory August, 

then the Grand Master of True Level Lodge No. 226, 

refused to provide the information. Though the 

constitution authorized Grand Lodge to obtain this 

information from subordinate lodges, August told 

Grand Lodge the tax information was none of its 

business. 
 

August promptly called a meeting of the True Level 

Lodge No. 226 membership, where the members voted 

to surrender the subordinate lodge’s charter and to 

reorganize as a new entity. Appellants did not, however, 

follow the constitutional requirements for surrendering 

the charter. For this reason, Grand Lodge did not accept 

Appellants’ attempt to surrender the charter and did not 

formally dissolve the subordinate lodge. . . . 
 

                                                        
1 Appellants’ Brief, August v. Most Worshipful Prince Hall Grand Lodge of Texas, 6-8 (2016) (record citations 

omitted), available at http://www.search.txcourts.gov/SearchMedia.aspx?MediaVersionID=53a0370f-dc99-4d52-

936a-f28e70e5af53&coa=coa01&DT=Brief&MediaID=abaac4bf-1689-4a2c-8c08-20f3dda26c7c. 
2 Appellee’s Brief, August v. Most Worshipful Prince Hall Grand Lodge of Texas, 2016 WL 7365472, 2-5 (2016) 

(footnotes omitted). 
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B. Set the stage with a strong introduction. 
 

 

Example A3 
 

 

The Second Circuit’s decision in this case is contrary to more than a century of this Court’s precedent, the case 

law of every other circuit to address this issue, and fundamental principles of preclusion. Perversely, the 

Second Circuit's novel “defense preclusion” rule would force defendants to litigate every defense, no matter 

how peripheral, all the way to judgment in every case, lest a defense later be deemed “precluded” in a case 

where it could actually make a difference. This Court should reverse the Second Circuit's outlier judgment and 

restore uniformity to this important area of federal law. 
 
 

 

Example B4 
 

 

Petitioners allege that respondents committed blatant violations of their duties of prudence and loyalty under 

ERISA―investing in respondents’ own funds and flouting basic asset-allocation principles by investing all the 

plan’s assets in equities. These actions caused the plan to lose three quarters of a billion dollars. After 

petitioners sued, however, respondents contributed enough money to the plan to bring it back into compliance 

with ERISA’s minimum funding rules. But the plan remained hundreds of millions short of where it would 

have been had respondents satisfied their duties. 
 

Urged by respondents, the Eighth Circuit decided that respondents’ fiduciary violations and the resulting 

hundreds of millions in losses were irrelevant. All that mattered was that respondents’ subsequent 

contributions made the plan “overfunded,” i.e., compliant with ERISA’s minimum funding requirements. 

According to the Eighth Circuit and respondents, fiduciaries cannot be sued for any action they take respecting 

plan assets, so long as the plan sponsor leaves enough left over (or subsequently contributes enough money) to 

ensure that participants' future pension payments are not imminently threatened. 
 

  

                                                        
3 Petitioners’ Brief, Lucky Brands Dungarees, Inc. v. Marcel Fashion Grp., Inc., 2019 WL 4412731, 1 (2019). 
4 Petitioners’ Brief, Thole v. U.S. Bank, N.A., 2019 WL 4447276, 1 (2019). 
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C. Use headings effectively. 
 

 

Example A5 
 

 

Example B6 
 

 

I. The Termination of DACA Is Judicially Reviewable. 
  

A. Petitioners Chose to Base the Termination Solely on 

a Legal Conclusion About Their Authority. 
 

1. Petitioners expressly rested the termination on a 

conclusion that DACA was unlawful.  
 

2. Petitioners cannot retroactively inject new 

considerations into their termination decision.  
 

B. The APA Permits Review of an Agency's Conclusion 

that Its Authorizing Statutes Forbid a Particular 

Action.  
 

1. An agency’s determination about the limits of its 

authority is not a discretionary non-enforcement 

decision.  
 

2. Petitioners misconstrue Brotherhood of 

Locomotive Engineers.  
 

3. 8 U.S.C. § 1252(g) does not bar review here.  
 

II. Petitioners’ Termination of DACA Was Arbitrary and 
Capricious.  

 

A. Petitioners’ Asserted Conclusion That DACA Was 

Illegal Rested on Substantial Errors of Fact and Law.  
 

1. Petitioners erroneously assumed that DACA 

prevented agency officials from exercising 
discretion.  

 

2. Petitioners purported to rely on the holding of a 

case that contained no such holding.  
 

B. Petitioners’ Evaluation of DACA Omitted Essential 

Factors.  
 

1. Petitioners failed to address significant 

differences between DACA and DAPA.  
 

2. Petitioners failed to explain their change in 

position or to consider the significant interests 

affected.  
 

C. Petitioners’ Defective Legal Analysis Led to a 

Flawed Legal Conclusion.  
 

I. The Rescission Of DACA Is Reviewable.  
 

A. Acting Secretary Duke's Decision Is 

Reviewable.  
 

B. The Nielsen Memorandum Does Not Alter 

The Reviewability Analysis.  
 

II. The Rescission Of DACA Was Arbitrary And 

Capricious.  
 

A. The Rescission Of DACA Was Not 

Adequately Explained.  
 

1. The Duke Memorandum Fails To 

Adequately Explain The Rescission.  
 

2. The Nielsen Memorandum Does Not Cure 

The Defects In The Duke Memorandum.  
 

3. The Agency Failed To Give Adequate 

Consideration To Reliance Interests.  
 

B. DACA Is Lawful.  
 

1. DACA Is A Lawful Exercise Of Authority 

Conferred By The INA.  
 

2. The Government's Arguments That 

DACA Is Unlawful Lack Merit.  
 

3. “Litigation Risk” Is Not A Valid, 

Independent Basis For Rescinding DACA.  
 

 

                                                        
5 Brief for the Respondents the States of New York, Massachusetts, Washington, Colorado, Connecticut, Delaware, 
Hawai’i, Illinois, Iowa, New Mexico, North Carolina, Oregon, Pennsylvania, Rhode Island, Vermont, and Virginia, 

and the District of Columbia, Dep’t of Homeland Sec. v. Regents of the Univ. of CA, 2019 WL 4748382, ii-iv 

(2019). 
6 Brief for Respondents The Regents of the University of California, Janet Napolitano, and the City of San José, 

Dep’t of Homeland Sec. v. Regents of the Univ. of CA, 2019 WL 4747970, i (2019). 
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D. Convey the “big picture”: effective use of issues presented. 
 

 

Example A7 
 

 

Example B8 
 

 

Whether the determination of a “serious drug 

offense” under the Armed Career Criminal Act 

requires the same categorical approach used in the 

determination of a “violent felony” under the Act. 
 

 

In serial litigation between two parties, time-tested 

principles of claim preclusion and issue preclusion 

govern when parties may―and may not―litigate 

issues that were, or could have been, litigated in a 

prior case. This Court has held that, in a subsequent 

case between the same parties involving different 

claims from those litigated in the earlier case, the 

defendant is free to raise defenses that were not 

litigated in the earlier case, even though they could 

have been. The Federal Circuit, Eleventh Circuit, and 

Ninth Circuit have all held the same in recent years. 

Their reasoning is straightforward: Claim preclusion 

does not bar such defenses, because the claims in the 

second case arise from different transactions and 

occurrences from the first case, and issue preclusion 

does not bar them either, because they were never 

actually litigated. The Second Circuit, however, has 

now held the opposite. Under the Second Circuit’s 

“defense preclusion” rule, defendants are barred from 

raising such defenses even if the plaintiff's claims are 

distinct from those asserted in the prior case and the 

defenses were never actually litigated.  
 

The question presented is: Whether, when a plaintiff 

asserts new claims, federal preclusion principles can 

bar a defendant from raising defenses that were not 

actually litigated and resolved in any prior case 

between the parties. 
 

 

  

                                                        
7 Petitioner’s Brief, Shular v. United States, 2019 WL 4689150, i (2019). 
8 Petitioners’ Brief, Lucky Brands Dungarees, Inc. v. Marcel Fashion Grp., Inc., 2019 WL 4412731, i (2019). 
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E. Connect the dots: use of thesis sentences. 
 

In the following passages from a brief’s Argument section, the author illustrates the 

Hmelevsky case and analogizes to it.  Which is the more effective passage? Why? 
 

 

Example A 
 

 

Example B 
 

 

The court decided the seminal case of Hmelevsky in 

1976. 539 P.2d at 600-01.  In that case, a daughter 

drove her parents’ car to an unapproved location and, 

against her parents’ instructions, allowed a third-

party to drive the car, resulting in an accident. Id. at 

600-01. The court held that the daughter nonetheless 

had permission to drive as she did, reasoning that 

limited permission to a child results in general 

permission to drive anywhere.  Id. at 600, 602.   
 

      The Scotts considered their nephew, Mr. 

Kingston, to be the son they had never had, even 

housing him for two years, in effect treating him like 

their child.  Additionally, Mr. Kingston had used the 

car many times before—to drive to and from school, 

to drive his friends around, and to run errands for the 

Scotts. The Scotts knew this, yet never protested. . . . 

For these reasons, Mr. Kingston had implied, general 

permission to use Mr. Scott’s car. 
 

 

The Hmelevsky case strongly supports a holding that 

Mr. Kingston was a close family member with 

implied, general permission to use Mr. Scott’s car.  In 

Hmelevsky, a daughter drove her parents’ car to an 

unapproved location and, against her parents’ 

instructions, allowed a third-party to drive the car, 

resulting in an accident. Id. at 600-01. The court held 

that the daughter nonetheless had permission to drive 

as she did, reasoning that limited permission to a child 

results in general permission to drive anywhere.  Id. at 

600, 602.   
 

      Hmelevsky shows that Mr. Scott’s nephew, Mr. 

Kingston, had implied, general permission to drive the 

car. The Scotts considered Mr. Kingston to be the son 

they had never had, even housing him for two years, 

in effect treating him like their child.  Additionally, 

Mr. Kingston had used the car many times before—to 

drive to and from school, to drive his friends around, 

and to run errands for the Scotts. The Scotts knew this, 

yet never protested. . . . For these reasons, Mr. 

Kingston had implied, general permission to use Mr. 

Scott’s car. 
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F. Tell a persuasive story: use of theme. 
 

 

Example A9 
 

 

ARGUMENT 
 

The trial court committed reversible error in denying Ms. Wells’ Motion to Strike Deemed Admissions, 

in granting summary judgment and final judgment in favor of Best Insurance, and in denying Ms. Wells’ Motion 

for New Trial.  The goal of the Texas Rules of Civil Procedure is to “obtain a just, fair, equitable, and impartial 

adjudication of the litigants’ rights under established principles of substantive law.” In re Kellog-Brown & Root, 

Inc., 45 S.W.3d 772, 775 (Tex. App.—Tyler 2001, no pet.) (quoting Stelly v. Papania, 927 S.W.2d 620, 622 

(Tex. 1996)) (emphasis added); Tex. R. Civ. P. 1.  The ultimate purpose of discovery is to seek the truth. Kellog-

Brown & Root, 45 S.W.3d at 777.  In keeping with this purpose, the Texas Supreme Court has said the discovery 

rules should not be construed in a way that prevents a litigant from presenting the truth.  Stelly, 927 S.W.2d at 

622.  It is with these principles in mind that this Court should evaluate this case.  . . . 
 

 
 

Example B10 
 

 

SUMMARY OF THE ARGUMENT 
 

The decision below turns bedrock principles of res judicata on their heads. Claim preclusion bars “successive 

litigation of the very same claim” by the very same parties, . . . , but “does not bar claims that are predicated 

on events that postdate the filing of the initial complaint.” . . . Claim preclusion thus has no application here . . 

. . Issue preclusion, which only bars relitigation of issues that were “actually litigated and resolved” in a prior 

case, . . . , likewise has no application here, . . . . 
 

Yet rather than follow those settled principles to their logical conclusion . . . , the Second Circuit invented a 

new “defense preclusion” rule . . . that is inconsistent with claim preclusion and issue preclusion alike, to strip 

Lucky of its winning defense. Under that novel rule, defendants may be barred from litigating defenses that 

have never been adjudicated (and are thus not issue precluded) even in the context of claims that have never 

been litigated (and are thus not claim precluded). That result is contrary to basic principles of res judicata. 
 

It also is contrary to longstanding precedent. For nearly 150 years, this Court has held . . . . 
 

The Second Circuit’s novel rule is irreconcilable with the Federal Rules of Civil Procedure as well. Rule 13 

erects a clear distinction between compulsory counterclaims, which must be asserted at the first opportunity, 

and permissive counterclaims, which are not subject to that strict use-it-or-lose-it rule. Yet, under the Second 

Circuit’s novel “defense preclusion” rule, every defense must be raised and litigated to judgment, lest they 

later be deemed barred.  
 

The inevitable consequence of the Second Circuit’s new rule will be to exacerbate the very “inefficiencies” 

that it supposedly weeds out. If it stands, lawyers will have no choice but to counsel their clients to litigate 

every issue no matter how peripheral to the case at hand, lest the issue later be deemed “precluded” in a case 

where it might make a material difference. Incentivizing over-litigation (on pain of potential malpractice 

liability) hardly promotes efficiency. Finally, even if this Court were inclined to jettison nearly 150 years of 

precedent in favor of the Second Circuit’s novel approach, this would be the very last context in which to do 

so. . . . .  

 

                                                        
9 Appellant’s Brief, Wells v. Best Ins. Servs., Inc., 2009 WL 2565912, 10-11 (2019). 
10 Petitioners’ Brief, Lucky Brands Dungarees, Inc. v. Marcel Fashion Grp., Inc., 2019 WL 4412731, 15-17 (2019) 

(citations omitted). 
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G. Maximize moments of persuasion: use of language and placement. 
 

On appeal, you are challenging an order denying the motion to suppress evidence of your 

client, Ms. Moore. Your argument is that because Ms. Moore didn’t look intoxicated (even 

though she was), the officer didn’t have the right to detain her. Which of these four statements 

is the most persuasively written for purposes of your appellant’s brief?  Why?  
 

1. Even with a blood-alcohol level of .13, Moore did not demonstrate outward signs of 

intoxication, such as slurred speech or smelling of alcohol. 
  
2. Moore had a .13 blood-alcohol level. Nonetheless, she did not exhibit outward signs 

of intoxication, such as having slurred speech or smelling of alcohol. 
  
3. Moore did not demonstrate outward signs of intoxication despite her blood-alcohol 

level of .13 because her speech was not slurred and she did not smell of alcohol. 
 

4. Moore did not demonstrate outward signs of intoxication despite her blood-alcohol 

level of .13 because she did not smell of alcohol and her speech was clear. 
 

Adapted from Christina Coughlin, John Malmud, & Sandy Patrick, A Lawyer Writes: A 

Practical Guide to Legal Analysis (2d ed. 2013). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


